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§63.11 Notification by and prior ap-
proval for U.S. international car-
riers that are or propose to become
affiliated with a foreign carrier.

If a carrier is authorized by the Com-
mission (“authorized carrier”) to pro-
vide service between the United States
and a particular foreign destination
market and it becomes, or seeks to be-
come, affiliated with a foreign carrier
that is authorized to operate in that
market, then its authorization to pro-
vide that international service is con-
ditioned upon notifying the Commis-
sion of that affiliation.

(a) Affiliations requiring prior notifica-
tion. Except as provided in paragraph
(b) of this section, the authorized car-
rier must notify the Commission, pur-
suant to this section, forty-five days
before consummation of either of the
following types of transactions:

(1) Acquisition by the authorized car-
rier, or by any entity that controls the
authorized carrier, or by any entity
that directly or indirectly owns more
than twenty-five percent of the capital
stock of the authorized carrier, of a
controlling interest in a foreign carrier
that is authorized to operate in a mar-
ket that the carrier is authorized to
serve; or

(2) Acquisition of a direct or indirect
interest greater than twenty-five per-
cent, or of a controlling interest, in the
capital stock of the authorized carrier
by a foreign carrier that is authorized
to operate in a market that the author-
ized carrier is authorized to serve, or
by an entity that controls such a for-
eign carrier.

(b) Exceptions. (1) Notwithstanding
paragraph (a) of this section, the noti-
fication required by this section need
not be filed before consummation, and
may instead be filed pursuant to para-
graph (c) of this section, if either of the
following is true with respect to the
named foreign carrier regardless of
whether that foreign carrier is author-
ized to operate in a World Trade Orga-
nization (WTO) or non-WTO Member:

(i) The Commission has previously
determined in an adjudication that the
foreign carrier lacks market power in
that destination market (for example,
in an international section 214 applica-
tion or a declaratory ruling pro-
ceeding); or
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(ii) The foreign carrier owns no fa-
cilities in that destination market. For
this purpose, a carrier is said to own
facilities if it holds an ownership, inde-
feasible-right-of-user, or leasehold in-
terest in bare capacity in international
or domestic telecommunications facili-
ties (excluding switches).

(2) In the event paragraph (b)(1) of
this section cannot be satisfied, not-
withstanding paragraph (a) of this sec-
tion, the notification required by this
section need not be filed before con-
summation, and may instead be filed
pursuant to paragraph (c) of this sec-
tion, if the authorized carrier certifies
that the named foreign carrier is au-
thorized to operate in a WTO Member
and provides certification to satisfy ei-
ther of the following:

(i) The authorized carrier dem-
onstrates that it is entitled to retain
non-dominant classification on its
newly affiliated route pursuant to
§63.10; or

(ii) The authorized carrier agrees to
comply with the dominant carrier safe-
guards contained in §63.10 effective
upon the acquisition of the affiliation.
See §63.10.

(c) Notification after consummation.
Any authorized carrier that becomes
affiliated with a foreign carrier and has
not previously notified the Commission
pursuant to this section shall notify
the Commission within thirty days
after consummation of the acquisition.

Example 1 to paragraph (c). Acquisition by
an authorized carrier (or by any entity that
directly or indirectly controls, is controlled
by, or is under direct or indirect common
control with the authorized carrier) of a di-
rect or indirect interest in a foreign carrier
that is greater than twenty-five percent but
not controlling is subject to paragraph (c)
but not to paragraph (a).

Example 2 to paragraph (c). Notification of
an acquisition by an authorized carrier of a
hundred percent interest in a foreign carrier
may be made after consummation, pursuant
to paragraph (c), if the foreign carrier oper-
ates only as a resale carrier.

Example 3 to paragraph (c). Notification of
an acquisition by a foreign carrier from a
WTO Member of a greater than twenty-five
percent interest in the capital stock of an
authorized carrier may be made after con-
summation, pursuant to paragraph (c) of this
section, if the authorized -carrier dem-
onstrates in the post-notification that it
qualifies for non-dominant classification on
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the affiliated route or agrees to comply with
dominant carrier safeguards on the affiliated
route effective upon the acquisition of the
affiliation.

(d) Cross-reference: In the event a
transaction requiring a foreign carrier
notification pursuant to this section
also requires a transfer of control of as-
signment application pursuant to
§63.24, the foreign carrier notification
shall reference in the notification the
transfer of control of assignment appli-
cation and the date of its filing.

(e) Contents of notification. The notifi-
cation shall certify the following infor-
mation:

(1) The name of the newly affiliated
foreign carrier and the country or
countries in which it is authorized to
provide telecommunications services
to the public;

(2) Which, if any, of those countries
is a Member of the World Trade Organi-
zation;

(3) What services the authorized car-
rier is authorized to provide to each
named country, and the FCC file num-
bers under which each such authoriza-
tion was granted;

(4) Which, if any, of those countries
the authorized carrier serves solely
through the resale of the international
switched services of unaffiliated U.S.
facilities-based carriers;

(5) The name, address, citizenship,
and principal business of any person or
entity that directly or indirectly owns
at least ten (10) percent of the equity of
the authorized carrier, and the percent-
age of equity owned by each of those
entities (to the nearest one percent);

(6) A certification that the author-
ized carrier has not agreed to and will
not in the future agree to accept spe-
cial concessions directly or indirectly
from any foreign carrier with respect
to any U.S. international route where
the foreign carrier possesses market
power on the foreign end of the route;
and

(7) Interlocking directorates. The name
of any interlocking directorates, as de-
fined in §63.09(g), with each foreign car-
rier named in the notification. See
§63.09(Q).

(8) With respect to each foreign car-
rier named in the notification, a state-
ment as to whether the notification is
subject to paragraph (a) or (c) of this
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section. In the case of a notification
subject to paragraph (a) of this section,
the authorized carrier shall include the
projected date of closing. In the case of
a notification subject to paragraph (c)
of this section, the authorized carrier
shall include the actual date of closing.

(9) If an authorized carrier relies on
an exception in paragraph (b) of this
section, then a certification as to
which exception the foreign carrier sat-
isfies and a citation to any adjudica-
tion upon which the carrier is relying.
Authorized carriers relying upon the
exceptions in paragraph (b)(2) of this
section must make the required cer-
tified demonstration in paragraph
(b)(2)(1) of this section or the certified
commitment to comply with dominant
carrier safeguards in paragraph
(b)(2)(ii) of this section in the notifica-
tion required by paragraph (c) of this
section.

() In order to retain non-dominant
status on each newly affiliated route,
the authorized carrier should dem-
onstrate that it qualifies for non-domi-
nant classification pursuant to §63.10.
See §63.10.

(9) You may file your notification by
letter or by electronic form. If you
choose to notify the Commission elec-
tronically, the International Bureau
Filing System (IBFS) has a form that
you can fill out and file on the Inter-
net. For additional information on
IBFS filing procedures, refer to the
rules in part 1 of this chapter and the
IBFS homepage at http://www.fcc.gov/
ibfs.

(h) Procedure. After the Commission
issues a public notice of the submis-
sions made under this section, inter-
ested parties may file comments with-
in fourteen days of the public notice.

(1) If the Commission deems it nec-
essary at any time before or after the
deadline for submission of public com-
ments, the Commission may impose
dominant carrier regulation on the au-
thorized carrier for the affiliated
routes based on the provisions of §63.10.
See §63.10.

(2) In the case of a prior notification
filed pursuant to paragraph (a) of this
section in which the foreign carrier is
authorized to operate in a non-WTO
Member, the authorized carrier must
demonstrate that it continues to serve

236



Federal Communications Commission

the public interest for it to operate on
the route for which it proposes to ac-
quire an affiliation with the non-WTO
foreign carrier by making the required
showing in §§63.18(k)(2) or (3) to the
Commission. If the authorized carrier
is unable to make the required showing
in §863.18(k)(2) or (3) or is notified that
the affiliation may otherwise harm the
public interest pursuant to the Com-
mission’s policies and rules, then the
Commission may impose conditions
necessary to address any public inter-
est harms or may proceed to an imme-
diate authorization revocation hearing.
See §§63.18(k)(2) and (3).

(i) All authorized carriers are respon-
sible for the continuing accuracy of in-
formation provided pursuant to this
section for a period of forty-five days
after filing. During this period if the
information furnished is no longer ac-
curate, the authorized carrier shall as
promptly as possible, and in any event
within ten days, unless good cause is
shown, file with the Secretary in dupli-
cate a corrected notification ref-
erencing the FCC file numbers under
which the original certification was
provided, except that the carrier shall
immediately inform the Commission if
at any time, not limited to the forty-
five days, the representations in the
“special concessions” certification pro-
vided under paragraph (e)(6) of this sec-
tion or §63.18(n) are no longer true. See
§63.18(n).

() A carrier that files a prior notifi-
cation pursuant to paragraph (a) of
this section may request confidential
treatment of its filing, pursuant to
§0.459 of this chapter, for the first
twenty days after filing. Such a re-
quest must be made prominently in a
cover letter accompanying the filing.

[65 FR 60116, Oct. 10, 2000, as amended at 68
FR 50973, Aug. 25, 2003; 69 FR 29901, May 26,
2004]

§63.12 Processing of international Sec-
tion 214 applications.

(a) Except as provided by paragraph
(c) of this section, a complete applica-
tion seeking authorization under §63.18
of this part shall be granted by the
Commission 14 days after the date of
public notice listing the application as
accepted for filing.
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(b) The applicant may commence op-
eration on the 15th day after the date
of public notice listing the application
as accepted for filing, but only in ac-
cordance with the operations proposed
in its application and the rules, regula-
tions, and policies of the Commission.
The public notice of the grant of the
authorization shall represent the appli-
cant’s Section 214 certificate.

(c) The streamlined processing proce-
dures provided by paragraphs (a) and
(b) of this section shall not apply
where:

(1) The applicant is affiliated with a
foreign carrier in a destination market,
unless the applicant clearly dem-
onstrates in its application at least one
of the following:

(i) The Commission has previously
determined that the affiliated foreign
carrier lacks market power in that des-
tination market;

(ii) The applicant qualifies for a pre-
sumption of non-dominance under
§63.10(a)(3);

(iii) The affiliated foreign carrier
owns no facilities, or only mobile wire-
less facilities, in that destination mar-
ket. For this purpose, a carrier is said
to own facilities if it holds an owner-
ship, indefeasible-right-of-user, or
leasehold interest in bare capacity in
international or domestic  tele-
communications facilities (excluding
switches);

(iv) The affiliated destination market
is a WTO Member country and the ap-
plicant qualifies for a presumption of
non-dominance under §63.10(a)(4)of this
part;

(v) The affiliated destination market
is a WTO Member country and the ap-
plicant agrees to be classified as a
dominant carrier to the affiliated des-
tination country under §63.10, without
prejudice to its right to petition for re-
classification at a later date; or

(vi) An entity with exactly the same
ultimate ownership as the applicant
has been authorized to provide the ap-
plied-for services on the affiliated des-
tination route, and the applicant
agrees to be subject to all of the condi-
tions to which the authorized carrier is
subject for its provision of service on
that route; or

(2) The applicant has an affiliation
with a dominant U.S. carrier whose
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